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Agreement between Nedbank Limited
Registration number: 1951/000009/06

of

135 Rivonia Road, Sandown, Sandton

('Nedbank')

and

____________________________________________________________

((name of sole proprietor, close corporation, company, other entity, etc))
Registration number: ((reg no)) (where applicable)

of

_________________________________________________________________________

((physical address and trading address if trading address differs from physical address))
('the merchant')

The business of the merchant is that of

_______________________________________________________________________

((full description of the nature of business as described in the incorporation documents))
The number of the merchant's nominated bank account is: ____________________ ((account no))
at the _____________________________________ ((branch name))
branch of _________________________________ ((bank name))
The merchant's VAT registration number is: _______________________________ ((VAT reg no))
1 INTERPRETATION

In this agreement:

1.1 clause headings are for convenience and not relevant in the interpretation; and

1.2 unless the context clearly indicates a different intention, any reference to a natural person includes a legal entity and vice versa, and the singular includes the plural and vice versa.

2 DEFINITIONS

In this agreement, unless the context otherwise indicates, the following expressions bear the meanings assigned to them below and cognate expressions bear corresponding meanings:

2.1 accessories means motor vehicle accessories and parts;

2.2 acquirer or acquiring bank means the institution where a merchant has a credit card account to process transactions and credit payments. The acquiring bank transfers credit card and other purchase information to a Card Association, and the Card Association in turn forwards the information to an issuing bank;

2.3 an authorisation is a confirmation from the issuing bank that sufficient funds are available on the card, allowing the payment transaction to proceed;

2.4 bank means a bank registered in terms of the Banks Act, 94 of 1990; 

2.5 batch means a series of electronic financial card transactions in a settlement;

2.6 budget (extended-payment term) means the ability to process a transaction whereby the cardholder pays off the transaction over a specified period of time;

2.7 card means any valid card acceptable to Nedbank (as communicated to the merchant from time to time) and issued by a financial institution or a card issuer for the exclusive use of an authorised cardholder for card transactions;

2.8 Card Association means any of the major credit card companies, including, but not limited to, Visa, MasterCard, American Express and Diners Club;

2.9 card-not-present transaction means a transaction where the card is not present at the time of the transaction, like mail orders or telephone orders;

2.10 cardholder means any legal entity or natural person to whom a card is issued and/or who is authorised to use it;

2.11 card issuer means any entity legally entitled to issue cards that are acceptable to Nedbank;

2.12 card transaction means any commercial transaction for which the card and card-processing equipment are used;

2.13 chargeback means a procedure where an issuer charges a card transaction back to the acquiring bank and subsequently debits its merchant in accordance with Card Association rules;

2.14 chargeback fee means an administration fee that the bank charges the merchant for processing a chargeback;

2.15 chip card means a plastic card embedded with an integrated circuit, or chip, that communicates information to a POS device, depending on the risk parameters on the card and POS device;

2.16 commencement date means the date on which this agreement was signed by the last of the parties concerned;

2.17 card processors means companies that handle the details of processing credit card transactions;

2.18 CVV2/CVC2/4DBC number(s) is a security feature for card-not-present transactions on most Visa, MasterCard, American Express and Diners Club cards, consisting of a three- or four-digit value that provides a cryptographic check of the information embossed on the card. CVV2, CVC2 and 4DBC are card verification codes for Visa, MasterCard and American Express respectively. For American Express the code is a four-digit number on the front of the card above the account number. For Visa and MasterCard the code is a three-digit number that appears at the end of the account number on the back of the card. A CVV2, CVC2 or 4DBC is printed on the card only – it is not contained in the magnetic stripe information, nor does it appear on sales receipts or statements;

2.19 days means all days except Saturdays, Sundays and public holidays; where a number of days is stipulated, it will exclude the first day and include the last;

2.20 debit card means a card giving online access via the POS device to the cardholder's bank account, allowing an immediate debit to this account of the full transaction amount;

2.21 delivery address means the address(es) of the merchant where Nedbank is to deliver the equipment (as specified in Annexure A);

2.22 electronic funds transfer (EFT) means the transfer of money initiated through an electronic terminal, automated teller machine, computer, telephone or magnetic tape. EFT also applies to credit card and automated bill payments;

2.23 EMV is an acronym for Europay, MasterCard and Visa and it enables issuers, retailers and consumers to use chip cards and POS devices with added security;

2.24 equipment means a POS device, PIN entry device (PED) and other peripherals that enable the equipment to operate as supplied by the bank;

2.25 fees means charges that Nedbank is entitled to debit to the merchant's nominated account, including, but not limited to, service and transaction fees and administration charges;

2.26 floor limit means the maximum amount (including VAT) Nedbank may deem necessary that a merchant may charge to a card for a single card transaction before authorisation is required;

2.27 fraudulent transaction means a transaction that in common law or in accordance with any statutory provision constitutes fraud, regardless of whether or not Nedbank has given an authorisation code;

2.28 hot-card file means a limited electronic file of debit and credit cards that are considered high risk by the banking industry of South Africa;

2.29 imprinter is a device that enables the merchant to make an impression of an embossed card on a manual sales voucher;

2.30 issuing bank, also known as an 'issuer', means the bank or entity that issues cards;

2.31 Liability Shift means that the issuing bank will not be in a position to charge back a transaction to the merchant, subject to the merchant complying with all EMV conditions and processes as stipulated in clause 6 of this agreement;

2.32 magnetic stripe means a strip of magnetic tape affixed to the back of a card containing basic data like the account number and the cardholder's name;

2.33 maintenance period means the period between the delivery date of the equipment and the date of its return;

2.34 manual entry means the keying of a card number into the POS device to effect a transaction without swiping the card;

2.35 merchant card means the card issued to the merchant by Nedbank, which enables a card transaction to be recorded for processing;

2.36 merchant commission means the fees payable by the merchant to Nedbank;

2.37 merchant identification number (MID) means a number provided by a merchant's bank to identify the merchant in a transaction;

2.38 merchant supervisor card and/or PIN means the card or PIN issued by Nedbank to the merchant and which gives the merchant access to the supervisor functions on the POS device;

2.39 MOTO transactions means mail order and/or telephone order card transactions;

2.40 nominated bank account means the bank account nominated by the merchant from time to time in accordance with clause 10;

2.41 PCI DSS means Payment Card Industry Data Storage Standards as stipulated by the Card Associations;
2.42 penalty means a fine levied by a Card Association and/or a bank for the contravention of its regulations and/or operational risk parameters by a merchant;

2.43 petrol and/or garage card means any card that is issued to be used specifically for the purchase of the petroleum products and/or repairs and maintenance in the case of a garage card;
2.44 petroleum product means petrol, oil, oil additives, lubricants, diesel, fuel, paraffin, power paraffin, petroleum additives and other similar motor products;
2.45 petrol voucher means a voucher issued by a merchant for petroleum product sales;
2.46 PIN means a personal identification number issued to the cardholder by the issuer;

2.47 POS device means an imprinter and/or a point-of-sale device used for processing card transactions;

2.48 replaceable value means the value of parts of the point-of-sale equipment that can be replaced without discarding the device in its entirety;

2.49 transaction fee means a fee Nedbank charges the merchant for each card transaction, as specified in Annexure B;

2.50 this agreement means the merchant agreement and its annexures; and

2.51 voucher means sales transaction slip electronically generated by the POS device or manually imprinted on bank-issued stationery.

3 PURPOSE

The parties wish to record the terms and conditions:

3.1 applicable to the card payment facilities offered by Nedbank to the merchant; and

3.2 for the rental of equipment from Nedbank by the merchant.

4 BUSINESS OF MERCHANT

4.1 The business of the merchant is that as described in the preamble of this agreement.

4.2 The merchant undertakes to accept cards in payment of goods and/or services relating only to the business described in the preamble, which goods and/or services may not be in contravention of any common-law or statutory provision.

4.3 The merchant must immediately within 3 (three) working days notify Nedbank in writing should there be any change in the nature of the merchant's business or should there be a change in the ownership of the merchant.

4.4 In the event of such a change, irrespective of any clause to the contrary in this agreement, Nedbank will be entitled to:

4.4.1 terminate this agreement immediately without giving notice or reasons; or

4.4.2 continue with this agreement subject to any amendments it considers appropriate, including the right to re-sign the necessary documents and agreements and reassess the merchant.

5 DURATION

5.1 This agreement will come into force on the commencement date and [subject to clause(s) 4.4 and/or 29 and/or 31] continue for an initial period of 1 (one) year. Unless Nedbank gives notice of termination 30 (thirty) days before the initial period expires, this agreement will automatically be renewed for consecutive periods of 12 (twelve) months. 

5.2 Subject to clause 5.1, this agreement will remain in force until it is terminated in terms of clause(s) 4.4, 29 or 31. However, should the merchant terminate this agreement for any reason within the initial period, Nedbank will be entitled to debit the merchant's account, on cancellation, with the basic monthly rental fee, including VAT, multiplied by the number of months remaining in the initial period.

5.3 Termination of this agreement will not affect any existing obligations or Nedbank's rights in terms thereof.

5.4 In the event that the merchant wants to cancel this agreement after the initial period specified in 5.1 above, then the merchant must give one month's written notice to Nedbank prior to the commencement of the renewable period of 12 (twelve) months specified in clause 5.1 above.

_____________________ Initials

6 ACCEPTANCE OF CARDS

6.1 The merchant undertakes to display clearly all point-of-sale promotional material supplied by Nedbank, indicating that the merchant accepts certain Nedbank-approved cards for payment of goods and/or services. The merchant also undertakes to replace or remove such material immediately when requested by Nedbank to do so.

6.2 The merchant may accept and process only cards that are:

6.2.1 genuine, signed, correct and valid;

6.2.2 issued by a bank or a card issuer in its original form;

6.2.3 not rejected by the POS device;

6.2.4 authorised for use by Nedbank; and

6.2.5 presented by the cardholder.

7 MERCHANT PROCEDURES

7.1 The merchant may only use a POS device and stationery supplied by Nedbank or its appointed agents.

7.2 Before concluding a sale, the merchant must verify that the card presented complies with clause 6.2. The merchant specifically accepts responsibility for and assumes all risk relating to fraudulent transactions, even if the card concerned does not appear on the hot-card file.

7.3 The merchant must compare the card number on the card with the number printed by the POS device on the voucher. If the numbers differ, the merchant must contact the Nedbank Card Authorisation Department for instructions.

7.4 When a cardholder presents a non-PIN-driven magnetic-stripe card, the merchant must ensure that the cardholder signs the voucher generated by the POS device. The merchant must then compare this signature with the specimen signature on the signature panel at the back of the card.

7.5 In the event that the POS device cannot read the electronic magnetic stripe and/or chip, a manual transaction may be performed by entering the embossed card number as well as the expiry date and CVV/CVC/4DBC number into the POS device. This process must be followed by taking an imprint of the embossed card on the manual imprinter supplied by Nedbank, using the stationery supplied by Nedbank.

7.6 The merchant must also make sure that each voucher carries the transaction date and includes sufficient details to identify the transaction.

7.7 Except in the case of MOTO transactions, the merchant must hand a correct and complete copy of the signed and imprinted voucher to the cardholder at the time of the transaction.

7.8 The merchant must retain the merchant's voucher for a period of at least 3 (three) years from the transaction date in such a manner as to ensure that it retains its clarity. If for any reason Nedbank requires a copy of the merchant's voucher, the merchant must respond within 7 (seven) days of the request.

7.9 The merchant may not, in the case of card payments, charge more than its normal cash price for the goods and/or services.

7.10 The merchant may not sell, store, provide, exchange or divulge any information relating to the card and/or the cardholder.

7.11 The merchant will have no claim against Nedbank in respect of any transaction recorded on a lost or damaged merchant card, unless the merchant can provide Nedbank with a printout generated from the relevant POS device. This printout must indicate all transactions not accounted for on the card. Alternatively, the merchant must let Nedbank have copies of the relevant vouchers within 7 (seven) days of the loss or damage.

7.12 The merchant may not allow a cardholder to split transactions or carry out multiple card transactions on any single day if the total value of these transactions would exceed the floor limit. The merchant may also not charge parts of a single transaction on different dates to bypass authorisation or take any other measures that would have this effect.

7.13 No manual entry is allowed, unless the merchant has obtained the prior written consent of Nedbank, which will be given at Nedbank's sole discretion and on conditions determined by Nedbank. For manual-entry transactions an imprint of the card has to be obtained and CVV2/CVC2/4DBC number must be recorded for the electronic processing of the transaction.

7.14 Debit card transactions are to be processed as follows:

7.14.1 The cardholder must be present when the card is being processed and verify the transaction by entering his/her valid PIN on the POS device or PED.

7.14.2 Transactions may be processed online only by swiping the debit card on the POS device; no debit card transaction may be processed manually by using imprinters or other devices.

7.14.3 Under no circumstances may the merchant ask the cardholder to divulge his/her PIN.

7.14.4 The merchant must ensure that debit card transactions are performed in a secure environment.

7.14.5 Refunds may only be processed by using the reversal option. This reversal of an online debit card sale must be in relation to a sale processed during the same day in the same batch.

7.15 EMV chip card transactions are to be processed as follows:

7.15.1 The cardholder must be present when the card is being processed and verify the transaction by entering his/her valid PIN on the POS device or PED.

7.15.2 Transactions may be processed online or offline by inserting the chip card in the POS device.

7.15.3 The merchant must ensure that chip card transactions are performed in a secure environment.

7.16 An EMV transaction will be incomplete under one or more of the following circumstances:

7.16.1 if the card is removed from the slot before the transaction is completed;

7.16.2 if the chip technology fails during the transaction; and

7.16.3 if the telecommunications are interrupted during the transaction flow.

7.17 The merchant is responsible for the control and use of the merchant supervisor card(s) and/or PIN(s) and indemnifies Nedbank against and agrees to hold it harmless from any direct or indirect damage, loss, claims costs and the expenses incurred or suffered by Nedbank as a result of or in connection with the use of the merchant supervisor card(s) and/or PIN(s).

7.18 The merchant must, under no circumstances, be allowed to store the PIN and any Track 2 information.

7.19 The merchant must refund the cardholder for goods and services in the event of:

7.19.1 damaged goods;

7.19.2 proof of non-delivery; and

7.19.3 wrong delivery of a specified order.

8 MOTO TRANSACTIONS

8.1 The merchant may process MOTO transactions only with the written consent of Nedbank, and this consent will be given at Nedbank's sole discretion.

8.2 The merchant must enter the following information into the POS device to obtain authorisation:

8.2.1 card number;

8.2.2 expiry date; and

8.2.3 CVV/CVC/4DBC number.

8.3 For MOTO sales the merchant must write the cardholder's name and account number on the voucher, as well as the address to which the goods are to be dispatched. The merchant must also label the voucher a MOTO transaction and ensure that it is signed by the merchant (or authorised official) in the cardholder's signature block on the voucher. The merchant must retain the order form bearing the cardholder's signature and attach it to the POS-device-generated sales slip. The merchant will be liable for the amount reflected on the voucher should the cardholder subsequently repudiate or dispute any MOTO transaction.

8.4 The merchant may not under any circumstances retain or record the CVV/CVC/4DBC number, the expiry date of the card or the card number, as this is in direct violation of PCI DSS rules. All fines imposed by the Card Associations as a result of such violation will be charged to the merchant.

9 GARAGE AND PETROL CARDS

9.1 These card types may only be accepted if the merchant conducts one or more of the following businesses:

9.1.1 sale of petroleum products;

9.1.2 sale of accessories and motor spares;

9.1.3 repair and maintenance of motor vehicles; and/or

9.1.4 payment of tollfees.

9.2 The following additional procedures will apply when a petroleum product sale is performed:

9.2.1 Only petrol vouchers may be used to record petroleum product sales.

9.2.2 The merchant must ensure that the registration number of the motor vehicle for which the petroleum products have been purchased and the signature of the merchant's attendant appear on the petrol voucher.

10 AUTHORISATION

10.1 All transactions must be either swiped (for magnetic-stripe cards) or dipped (for EMV or chip cards) to obtain authorisation.

10.2 The merchant must record the authorisation number legibly on each voucher in the event of the merchant requiring a manual authorisation. 

10.3 The authorisation code must at all times be a valid code, either supplied electronically or by contacting the Nedbank Card Authorisation Department.

10.4 Telephone authorisation is to be obtained only:

10.4.1 when the imprinter is used in conjunction with a card and the transaction exceeds the floor limit;

10.4.2 when the transaction exceeds the floor limit and the magnetic stripe or chip on the card is damaged to such an extent that the POS device cannot read the information on it, and once the merchant has obtained an imprint of the card; and

10.4.3 when the POS device instructs the merchant to obtain such authorisation.

10.5 Nedbank reserves the right to decline authorisation without explanation.

10.6 An authorisation granted under any provision of clause 10 does not constitute evidence or a warranty:

10.6.1 of eventual payment by Nedbank;

10.6.2 of the validity of the card;

10.6.3 of the genuineness of the card (ie that the card is not counterfeit); and

10.6.4 that the person presenting the card is the cardholder.

10.7 An authorisation is merely an indication that the relevant account has sufficient funds to meet payment on the authorisation date and that the card has not been reported lost or stolen at the time the card was presented for payment.

10.8 All transactions on budget/extended-payment terms require authorisation.

10.9 The merchant must ensure, unless prior written consent has been given by Nedbank that the transaction will take place on the same date as that on which the authorisation was given, but certain categories of merchant, including, but not limited to, lodgings and car rental companies are exceptions to this rule.

10.10 Nedbank will have the right, at any time and at its sole discretion and without having to provide reasons, to increase, decrease or cancel a merchant's floor limit by giving the merchant notice in writing of such an amendment.

10.11 The floor limit for electronically processed credit card transactions will be R…...… The floor limit for debit card and manual transactions is R0 (nil). 

_____________________ Initials

11 NOMINATED BANK ACCOUNT

11.1 The merchant may not change its nominated bank account without first giving 7 (seven) days' written notice to Nedbank Card Division.

11.2 The merchant must direct any query relating to payments and/or charges to its nominated bank account to Nedbank Card Division and within 30 (thirty) days of the date of the relevant bank statement, failing which the merchant will have no claim against Nedbank in this respect.

12 PRESENTATION FOR PAYMENT AND SETTLEMENT

12.1 The POS device is programmed to perform automated daily settlement within a specified time window. Should the merchant prefer to settle manually, the merchant will perform this within 3 (three) days of the date of the transaction.

12.2 Any payment not reflected in the merchant's nominated bank account must be queried within a period of 7 (seven) days of the date of settlement.

12.3 Nedbank reserves the right to net settle the merchant at Nedbank's sole discretion. 'Net settle' means paying the transaction value less the merchant commission.

12.4 Nedbank reserves the right to withhold settlement of a given batch or part thereof while investigating potential irregularities.

12.5 Deposits into the merchant's nominated bank account will be regarded as payment of money into this account only once each card transaction has been honoured.

12.6 While Nedbank acts in good faith and exercises reasonable care, it cannot be held liable if any deposit (or sales voucher) is dishonoured for any reason.

13 INVALID CARD TRANSACTIONS

13.1 A transaction is invalid if:

13.1.1 the transaction to which it relates is/or appears to be illegal and/or unenforceable;

13.1.2 the voucher is incomplete;

13.1.3 the voucher is negotiated or discounted in any way;

13.1.4 the signature on the voucher differs from the signature on the card;

13.1.5 there is no signature on the voucher (with the exception of vouchers for PIN-driven card transactions);

13.1.6 the copy of the transaction voucher provided by the merchant is not identical to the copy provided by the cardholder;

13.1.7 the card had expired at the time of the transaction;

13.1.8 the card is not acceptable to Nedbank;

13.1.9 the card number is listed on the current hot-card file;

13.1.10 the merchant's floor limit has been exceeded or a budget transaction is unauthorised;

13.1.11 a MOTO transaction is concluded with the cardholder;

13.1.11.1 without obtaining Nedbank's prior authorisation when the transaction exceeds the floor limit; or

13.1.11.2 without indicating all necessary details on the voucher;

13.1.12 the authorisation code on the voucher is invalid;

13.1.13 the merchant fails to deposit manually all transaction vouchers with Nedbank within the stipulated period;

13.1.14 an imprint of the card is not obtained when the merchant is required to do so in terms of this agreement;

13.1.15 the merchant fails to retain the signed order form as required for MOTO transactions;

13.1.16 the merchant accepts a mutilated, defaced, blank or illegible card;

13.1.17 the merchant breaches any of the provisions of clauses 6 and/or 7 and/or has breached any other provisions of this agreement at the time of the transaction; and

13.1.18 it is subject to a chargeback in terms of Card Association rules.

13.2 The value of an invalid card transaction may be debited against the merchant's nominated account at any time by Nedbank or may be recovered from the merchant in any other way by Nedbank. 

14 REFUND PROCEDURE

14.1 If the merchant is of the reasonable opinion that the cardholder is entitled to a refund, or a refund is requested by a cardholder, the merchant must process the refund transaction through the POS device with the card present.

14.2 The merchant may not give the credit cardholder a cash refund. Any refund may only take place with the original card present and may not be refunded using a different bank card.

14.3 The amount of any refund must be calculated as at the refund date and has to take into account the prevailing exchange rate (where applicable), less any Nedbank fees applicable at the time.

15 AUTHORITY TO NEDBANK TO DEBIT

15.1 The merchant irrevocably authorises Nedbank to debit its nominated account, as referred to in the preamble, with the following:

15.1.1 the merchant commission;

15.1.2 any refund due to the cardholder in accordance with the refund procedure specified in clause 14;

15.1.3 adjustments for any errors, whether on the part of the merchant or Nedbank;

15.1.4 reversals of invalid transactions;

15.1.5 adjustments in respect of fraudulent entries/items;

15.1.6 any dishonoured deposits;

15.1.7 any penalty levied by a Card Association for the contravention of its regulations and/or operational risk parameters;

15.1.8 all Nedbank service and other charges prevailing at the time, including stamp duties, VAT, chargeback fees, transaction fees, stationery fees, setup fees and other charges relating to this agreement;

15.1.9 the amount of any card transaction where the merchant fails to supply Nedbank with a merchant's voucher requested in terms of clause 7;

15.1.10 the full amount of any MOTO transaction in the event of a subsequent dispute about the transaction;

15.1.11 interest in accordance with clause 15.2;

15.1.12 equipment rental, insurance and other rental-related fees; and

15.1.13 chargebacks.

15.2 Interest will accrue on all amounts outstanding at the maximum interest rate permitted by law at the time (as certified by any manager of Nedbank) calculated from due date until the date of final payment, both days inclusive.

15.3 Nedbank is authorised to debit any other account of the merchant held at Nedbank or any other financial institution with items listed in clauses 8, 12, 13, 14, 17,18 and 20 to 22, in the event that debits to the nominated account are unsuccessful.

16 CONFIDENTIAL INFORMATION

Nedbank will be entitled to:

16.1 take all steps it considers necessary to verify the information contained in the merchant's application form; and

16.2 provide any confidential information relating to any account operated by the merchant at Nedbank to any person (including any credit bureau) according to the Code of Banking Practice or, alternatively, generally accepted banking practice.

17 LIABILITY SHIFT

17.1 In the event that the merchant has complied with all the merchant procedures as set out in clause 7 of this agreement, then the liability for any resultant chargebacks will shift from the merchant to the issuing bank.

17.2 In the event of the merchant not following the merchant procedures as set out in clause 7 of this agreement, then the liability for any resultant chargebacks will shift from the issuing bank to the merchant, and the merchant will be liable for such chargebacks.

18 PAYMENT CARD INDUSTRY 

18.1 The merchant must at all times when processing card transactions comply with PCI DSS and therefore must adhere to the following:

18.1.1 register for the PCI DSS Programme at the merchant's cost;

18.1.2 complete and submit the relevant documentation to Nedbank, not more than 30 days after registration;

18.1.3 undergo quarterly network scans and an annual onsite audit when required by PCI DSS; and

18.1.4 complete the relevant documentation for annual review to determine the merchant's compliance status.

19 HOT-CARD FILE 

In the event that the POS device identifies a particular card as being present on a current hot-card file, the merchant may not under any circumstances attempt to process a transaction on that card.

20 FRAUDULENT TRANSACTIONS

20.1 Fraudulent transactions include:

20.1.1 any purchase and/or transaction arising from the use of a card or card number by a person other than the authorised cardholder; 

20.1.2 acceptance of a card that is not acceptable to Nedbank, ie use of a card that has not been issued by a bona fide credit card issuer (ie Visa, MasterCard, American Express or Diners Club or any other globally accepted card association); 

20.1.3 use of a card that is not authorised in terms of the rules governing the issue and use of cards; and

20.1.4 any duplicate transaction. 

20.2 Nedbank reserves the right to levy a charge, the percentage of which will be determined with reference to the fraud basis points generated by the Card Associations, and which will be debited to the merchant's account. 

20.3 Should fraudulent transactions account for more than 8% (eight per cent) of the merchant's sales turnover in any one month, Nedbank will be entitled to review this agreement without prejudice to any other rights that this agreement may confer on Nedbank.

20.4 The merchant agrees that it will always be responsible for the actions of its employees.

21 COMMISSION/FEES/CHARGES 

21.1 Nedbank will be entitled to charge merchant commission, fees and charges that are provided for in Annexure B.

21.2 Nedbank will provide the merchant with a statement reflecting the merchant commission, fees and charges debited or any amount credited to the nominated bank account. This statement could be paper-based or electronic.

21.3 If Nedbank does not provide the merchant with such a statement from time to time, this will not constitute a waiver by Nedbank of its claims to the commission, fees or charges concerned.

21.4 Nedbank will determine, at its sole discretion, the percentage of the merchant commission. This may be revised from time to time and the merchant will be notified accordingly.

21.5 Nedbank reserves the right to levy other fees at any time but will always notify the merchant accordingly one month before they become applicable.

21.6 All amounts specified in Annexure B will be exclusive of VAT (which is for the account of the merchant) and are payable free of any deductions or setoff.

22 RENTAL

22.1 The merchant agrees to rent the equipment from Nedbank or any of Nedbank's authorised agents for a basic monthly rental.

22.2 The merchant may not defer or withhold payment of any rental or fee or amount due to Nedbank, whether on the basis of setoff or counterclaim or for any other reason.

22.3 Should Nedbank terminate this agreement and the merchant dispute such termination, the merchant must continue to pay to Nedbank all rentals (including VAT) on the due date. Nedbank's acceptance of these rentals will be without prejudice to its right of termination, though disputed, or any other claim or right which it may have in relation to the merchant. Without prejudice to whatever other rights and remedies Nedbank may have against the merchant in terms of this agreement or in law, any arrear rentals or other amounts due and payable by the merchant will be subject to interest at the prevailing maximum interest rate permitted by law (as certified by any manager of Nedbank). This interest will be calculated from the due date of payment of the amount to the date it is actually paid by the merchant (both days inclusive), and must be paid together with the amount in arrears.

22.4 The basic monthly rental will be debited to the nominated bank account on the last day of every month. Nedbank will, at its sole discretion, be entitled to amend the rental amount on giving the merchant prior notice of the new rental.

23 EQUIPMENT AND USE THEREOF

23.1 The equipment will be delivered to the delivery address stated in this agreement.

23.2 The merchant must, at its own cost, provide telecommunication equipment to link the equipment to Nedbank.

23.3 The equipment may not be removed from the delivery address or relocated anywhere else without the prior approval of Nedbank.

23.4 Nedbank will not be responsible for any telecommunications failure.

23.5 The merchant must always keep the equipment fully charged (where applicable) and in a safe place at the delivery address. The merchant must also ensure that the equipment is used with due skill and care, and only in the manner and for the purpose for which it is designed and intended, in accordance with the business of the merchant as specified in this agreement.

23.6 The merchant may not alter or modify the equipment. All replacement parts and accessories used in or attached to the equipment are regarded as being part of the equipment and remain the property of Nedbank.

23.7 The merchant must ensure that the equipment is always operated in accordance with the law.

23.8 The merchant may not sell, assign, mortgage, encumber or otherwise dispose of, deal with or part with the equipment (or any interest in it) under this agreement or attempt to do so without the prior written consent of Nedbank.

23.9 Subject to compliance by the merchant with all its obligations in terms of this agreement, Nedbank will maintain the equipment for the duration of the maintenance period to the extent provided for in this agreement.

23.10 Nedbank, its agents, contractors and subcontractors must be given access to the merchant's premises at all reasonable times (including, by arrangement, access after business hours) to inspect, deliver, maintain, repair or replace the equipment.

23.11 The merchant must ensure that the equipment has a constant supply of power, insofar as this is within its control, with the merchant card in position in order for the equipment to update vital information, which includes hot cards, on a daily basis.

23.12 If any damages are suffered by Nedbank due to the direct or indirect abuse of the equipment by the merchant, such damages will be debited to the merchant's account with any other associated costs.

24 OWNERSHIP AND RISK

24.1 Notwithstanding delivery of the equipment to the merchant, Nedbank will always retain ownership of the equipment.

24.2 All risk relating to the equipment including, but not limited to, its loss, damage or destruction, arising from any cause whatsoever (including acts of God), will pass to the merchant on delivery of the equipment and remain that of the merchant until the equipment is returned to Nedbank.

25 INSURANCE

With effect from the delivery date the merchant must insure the equipment with a registered insurer, for the market value, against such risks of loss, theft, damage or destruction as Nedbank may stipulate from time to time. The merchant must ensure that the respective rights and interests of Nedbank and the merchant are noted on the insurance policy. Refer to Annexure B for the market value.

26 CONSENT TO DISCLOSE INFORMATION

26.1 The merchant consents to the disclosure by Nedbank of any information concerning the merchant to MasterCard, Visa International, any card issuer and other financial institution for use in any fraud prevention schemes they may set up, collectively or individually.

26.2 Information may also be disclosed to the Members Alert to High Risk System and to the Merchant Performance Reporting Services for the purpose of helping Nedbank and other card issuers to identify merchants who are, or are suspected of being, or are likely to become involved in fraud or in any other fraud prevention matter.

27 NEDBANK'S OBLIGATIONS 

27.1 In addition to any obligation specified in this agreement, Nedbank will:

27.1.1 supply the merchant with the necessary stationery and promotional material;

27.1.2 provide the merchant with a monthly statement detailing all activity on the merchant's account (this statement can be electronic or paper-based);

27.1.3 provide the merchant with the necessary training in the use of the equipment;

27.1.4 maintain and service the equipment subject to clause 23;

27.1.5 ensure that the hot-card lists are systematically updated on the POS device;

27.1.6 keep the merchant informed of any changes in the operational policies affecting the merchant; and

27.1.7 terminate merchant facilities that are dormant for more than 3 (three) months, other than seasonal merchants.

28 INDEMNITY

The merchant indemnifies Nedbank against:

28.1 all losses, liability, damage or expense that Nedbank may sustain as a result of, or attributable to, any claim instituted by anyone in connection with any act or omission of the merchant in terms of this agreement or in connection with any act or omission of Nedbank relating to this agreement, unless such claim arose as a direct consequence of the gross negligence or wilful misconduct of Nedbank;

28.2 any claim arising out of a faxed instruction, mandate, consent, commitment and the like ('purported instruction') that purports to be given by the merchant. The merchant agrees that any purported instruction will be regarded as coming from the merchant irrespective of the format in which it is received by Nedbank, and agrees to be bound by it. The merchant also waives any right that it may have against Nedbank for any loss or damages, whether direct or indirect, which it may suffer as a result of a purported instruction; and

28.3 any liability arising from any dispute with the cardholder in respect of any goods and/or services obtained from the merchant as a result of the card being used.

29 BREACH

29.1 Subject to this clause 29, if the merchant breaches or otherwise defaults on any obligations in terms of this agreement, Nedbank will give the merchant 5 (five) days' written notice to remedy such breach. If the merchant fails to comply within 5 (five) days, or is unable to remedy the breach, Nedbank will be entitled to terminate this agreement without further notice. Alternatively, Nedbank may insist on immediate performance and/or payment from the merchant of all obligations or amounts under this agreement, whether or not these obligations or amounts are due at that time for performance or payment. In either case, this is without prejudice to any other legal rights Nedbank may have, including the right to claim damages.

29.2 Without limiting the general provisions of clause 29.1, the merchant will be committing a material breach of this agreement if it commits any act of insolvency or effects a compromise or composition with creditors, or if a creditor institutes insolvency proceedings against the merchant.

30 JURISDICTION

30.1 For the purpose of any legal action that may arise from this agreement the parties consent to the jurisdiction of the magistrate's court, irrespective of the fact that such action may be outside the jurisdiction of such court. This clause constitutes the necessary written consent to granting jurisdiction to the magistrate's court in terms of section 45 of the Magistrates' Courts Act of 1944, as amended. Nedbank will nevertheless have the right at its sole discretion to institute legal proceedings against the merchant in any other court with the necessary jurisdiction.

30.2 This agreement will in all respects be governed by the laws of the Republic of South Africa and all disputes, actions and other matters in connection with it will be determined in accordance with such laws.

31 TERMINATION

31.1 Termination in the event of fraud:

31.1.1 Where the equipment is used to commit fraud or where Nedbank suspects the existence of fraud or nefarious conduct in respect of the provisions of this agreement, Nedbank may terminate this agreement without giving the merchant any notice and will furthermore be entitled to recover the equipment immediately.

31.1.2 This agreement will continue to be in full force in respect of any outstanding obligations of the merchant to Nedbank.

31.2 Termination on request of merchant:

31.2.1 This process is initiated by the merchant, whereby a call must be logged with the Nedbank Merchant Helpdesk. 

32 RETURN OF EQUIPMENT

32.1 The merchant must return the equipment and stationery to Nedbank in good condition, fair wear and tear excepted, together with all licences, permits, instruction manuals, etc, relating to it. Should the merchant fail to return the equipment and stationery to Nedbank within 7 (seven) days of the termination of this agreement, the merchant will be liable to Nedbank for its market value and other related costs. 

32.2 If the equipment is not returned in a condition that is acceptable to Nedbank, the full market value of the equipment or the value of the replaceable part will be debited to the merchant's nominated account. A certificate signed by a manager of Nedbank Card Division will be sufficient proof of the value thereof.

33 DOMICILIA AND NOTICES

33.1 In connection with this agreement and for the service of all notices pertaining to it, the parties choose as domicilia citandi et executandi their respective physical addresses furnished on page 1 of this agreement (or such other address as either party may notify to the other in writing).

33.2 All notices to be given in terms of this agreement:

33.2.1 must be in writing and delivered by hand or sent by prepaid registered post or by fax;

33.2.2 if delivered by hand, will be regarded as having been received on the date of delivery;

33.2.3 if sent by prepaid registered post, will be regarded as having been received within 7 (seven) business days of posting, unless proved otherwise; and

33.2.4 if sent by fax, will be regarded as having been received on the 1st (first) business day following the date of sending the telefax, unless proved otherwise.

34 MISCELLANEOUS

34.1 Only Nedbank may amend or replace all or any of the terms and conditions of this agreement and Nedbank will do so by notifying the merchant, who will be regarded as having accepted the amendment, unless it gives Nedbank written notice to the contrary within 7 (seven) days after Nedbank has sent the notification.

34.2 This agreement, as amended by Nedbank from time to time, constitutes the entire agreement between the parties in respect of the subject matter, correctly reflects the intention of the parties and constitutes all arrangements entered into between them.

34.3 A certificate of indebtedness signed by any manager of Nedbank will be regarded as sufficient proof of the particulars included in it for purposes of provisional sentence, summary judgment or any other purpose.

34.4 No failure, delay, relaxation or indulgence on the part of Nedbank in exercising any power or right conferred upon it by this agreement will operate as a waiver of such power or right, nor will it change or cancel any of the terms and conditions of this agreement.

34.5 Unless expressly stated otherwise, this agreement in whole or in part, any share or interest in it, or any rights or obligations conferred on the merchant, may not be ceded, assigned or otherwise transferred without the prior written consent of Nedbank.

34.6 The merchant hereby acknowledges that, apart from what is recorded in this agreement, Nedbank has given no warranty, express or implied, concerning its obligations under this agreement or in respect of any provisions contained in it.

34.7 Nedbank may not be held responsible for any corrupted computer data or vouchers lost in transit, whatever the cause.

34.8 Nedbank will be entitled at its sole discretion, without notifying the merchant, to consolidate any or all of the merchant's Nedbank accounts. A partial consolidation will not preclude Nedbank from claiming from the merchant any amount not included in such consolidation.

34.9 Nedbank may, for any reason, set off amounts due and payable to Nedbank against amounts that Nedbank may owe the merchant, from any account the merchant holds with Nedbank. The merchant must immediately pay to Nedbank any net amount which is still payable to Nedbank after setoff.

34.10 Every provision of this agreement is separate and severable. Should any provision be found to be defective or unenforceable for any reason, it will be severable from the remaining provisions and the validity of the remaining provisions will remain of full force and effect.

34.11 This agreement is subject to the rules and regulations of MasterCard and Visa relating to card-acquiring procedures, as amended from time to time by the Card Associations.

	Signed at
	
	on
	
	
	

	
	(place)
	
	(day)
	(month)
	(year)


	Witnesses
	
	The merchant hereby acknowledges that it knows and understands the meaning and the full force and effect of the terms and conditions as set out in this agreement.

	
	
	
	

	
	
	
	

	1
	
	
	

	
	
	
	

	
	
	
	(signature)

	
	
	
	

	2
	
	
	For and on behalf of the merchant, duly authorised


	Signed at
	
	on
	
	
	

	
	(place)
	
	(day)
	(month)
	(year)


	Witnesses
	
	

	
	
	
	

	
	
	
	

	1
	
	
	

	
	
	
	

	
	
	
	(signature)

	
	
	
	

	2
	
	
	For and on behalf of Nedbank Limited, duly authorised


ANNEXURE A

DELIVERY ADDRESS

	

	

	

	

	


ANNEXURE B

MERCHANT COMMISSION/TRANSACTION FEE/ADMINISTRATION FEE/OTHER FEES

	1
	The merchant commission payable by the merchant to Nedbank for credit card transactions will be an amount equal to
	0
	%

	
	(exclusive of VAT) of the aggregate daily transfers to the nominated bank account.

	
	

	2
	The merchant commission payable by the merchant to Nedbank for debit card transactions will be an amount equal to
	0
	%

	
	(exclusive of VAT) of the aggregate daily transfers to the nominated bank account.

	
	

	3
	The POS device monthly rental payable by the merchant will be R
	0-00
	(exclusive of VAT) and will be subject to annual review.

	
	

	4
	The merchant transaction fees payable by the merchant to Nedbank will be an amount equal to R
	0.00.

	
	

	5
	An initial administration charge of R
	0.00
	(inclusive of VAT) will be payable by the merchant.

	
	

	6
	A minimum commission of R
	0.00
	(exclusive of VAT) will be payable by the merchant monthly.

	
	

	7
	Nedbank reserves the right to vary the merchant commission and transaction fees and any other fees aforementioned on written notification to the 

	
	merchant, which notification includes, but is not limited to, a letter, statement message or a statement insert.

	
	

	8
	Ad hoc charges in respect of the equipment

	
	8.1
	Installation fee
	R
	0.00
	(inclusive of VAT)

	
	8.2
	Merchant card
	R
	0.00
	(inclusive of VAT)

	
	8.3
	Stationery
	R
	0.00
	(inclusive of VAT)

	
	8.4
	Bill folders
	R
	0.00
	(inclusive of VAT)

	
	8.5
	Supervisor card
	R
	0.00
	(inclusive of VAT)

	
	

	9
	Ad hoc charges for services rendered 

	
	9.1
	Training
	R
	0.00
	(inclusive of VAT)

	
	9.2
	Consultation fee
	R
	0.00
	(inclusive of VAT)

	
	9.3
	Wasted costs
	R
	0.00
	(inclusive of VAT)

	
	

	10
	Nedbank reserves the right to charge the merchant for a wasted or an erroneous callout. This charge could include labour as well as travelling 

	
	costs, charged out at the applicable AA rates.

	
	

	11
	The following values should be used for insurance purposes:

	
	11.1
	EFT Smart
	R
	0.00
	

	
	11.2
	930 B/G
	R
	0.00
	

	
	11.3
	PIN pad
	R
	0.00
	

	
	11.4
	Imprinter
	R
	0.00
	


	Nedbank Limited Reg No 1951/000009/06
	

	We subscribe to the Code of Banking Practice of The Banking Association South Africa and, for unresolved disputes, support resolution through the Ombudsman for Banking Services. We are an authorised financial services provider. We are a registered credit provider in terms of the National Credit Act (NCR Reg No NCRCP16).

	Page 1 of 13
	Merchant_Rental_Agreement_4_62E_NBL.doc 05Nov09


	Nedbank Limited Reg No 1951/000009/06
	

	We subscribe to the Code of Banking Practice of The Banking Association South Africa and, for unresolved disputes, support resolution through the Ombudsman for Banking Services. We are an authorised financial services provider. We are a registered credit provider in terms of the National Credit Act (NCR Reg No NCRCP16).

	Page 13 of 13
	Merchant_Rental_Agreement_4_62E_NBL.doc 05Nov09



[image: image1.wmf]